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Gary E. Willson files this opposition to the Third Motion to

Enlarge Issues Against Gary E. Willson filed by Moonbeam, Inc.

(Moonbeam). Moonbeam seeks addition of a staffing issue despite

the fact that Willson proposes to operate the station with at

least four full-time employees, and four part-time employees. As

more particularly set forth below, Moonbeam's Motion lacks merit

and should be denied.

A. Willson's Proposal.

Willson, of course, is proposing to operate a small Class A

FM station -- not a television station, or even a high-power

major market radio station. He also has many years of broadcast

experience operating his own station in Fresno and is familiar

wi th the staff required to operate an FM station. He is

proposing to staff his Calistoga station with four full-time
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employees and four part-time employees. 1 These are more

employees than the Commission has already presumptively deemed

sufficient to staff a Class A FM stations. See Annette B.

Godwin, 8 FCC Red. 4098 (Rev. Bd. 1993) discussed infra. If in

the remote possibility Mr. Willson considers it necessary to hire

additional employees, $28,000 has been allocated in his operating

budget for miscellaneous or contingency items which could, if

necessary, easily pay the salaries for additional full-time or

part-time personnel.

Under Moonbeam's analysis, Willson's proposed staffing

provides him with 210 man hours per week to cover 168 hours in a

broadcast week. Moonbeam assumes that the station will operate

24 hours a day beginning immediately and assumes that a broadcast

operation which is not automated must have on-air staff present

at all times. Both assumptions are wrong. First, Mr. Willson

testified the station would probably operate 24 hours per day

(Tr. 260). See Ex. 1. He expects, however, that during the

first 3 months of operation at least, and probably longer, the

station will be operating 18 hours a day until the station "gets

on its feet." See Ex. 2. This means that Willson has over 240

man hours per week available for a 126-hour broadcast week.

Secondly, the assumption that there must be on-air personnel

present at all times if the station is not automated is not true.

1 At hearing, Mr. Willson testified his station would have
seven or eight employees (Tr. 253). He testified he would have
four full-time and three part-time employees (Hearing Tr. 254).
His operating budget, which Mr. Willson has since reviewed, con­
templates four full-time and four part-time employees. See Ex. 2.
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The station could during weekends, late night, or any time for

that matter, air a multi-hour segment of all music programming

through use of a reel-to-reel tape player or repeat of prior

broadcasts. In this regard, Willson testified merely that he

currently did not plan an automated broadcast operation. This,

of course, does not mean that Willson did not plan any automation

ever. He testified that, although he does not have "any present

plans for automation," that "it could happen" and that "it would

depend on the marketplace when the station's ready for operation"

(Tr. 266). Mr. Willson has a $28,000 contingency built into his

operating budget, and another $25,000 contingency built into his

proj ected construction budget which can easily accommodate

automation of the station and/or hiring additional staff.

Moonbeam makes a number of other unfounded assumptions as

well. For instance, Moonbeam presumes that full-time employees

will work no more than 40 hours week. Moonbeam assumes "no one

will screen a flood of music that exists to select what the

station will play; no one will write continuity for commercial

and promotional announcements; no one will produce commercial and

promotional announcements for on-air use; and no one will produce

any kind of local or public service programming." Motion at ~10.

Moonbeam then goes on to make an even bigger unsupported

assumption that, "Not even a semi-automated station can operate

if these support functions are not performed." Moonbeam fails to

support any of its allegations with affidavits of individuals

having first-hand knowledge as required by Rule 1.229. More

importantly, Willson has allocated over 114 man hours per week
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(based on conservative 40-hour full-time and 30-hour part-time

work weeks) to these and other station functions over and above

the hours necessary to operate the station with on-air personnel

the entire broadcast week. See Ex. 2. Also, there is little or

no music to screen if a music service is utilized as contem-

plated. Many spots are not even produced by the stations airing

them and there is· much public service programming available on

the market for purchase or barter. Willson proposes a music-

intensive format which requires less staff. Moonbeam also fails

to take into account the significant contributions Mr. Willson

will make to the operation of the station. Mr. Willson worked at

least 45-hour weeks at the Fresno station and expects that he and

his other three full-time employees will work comparable hours at

the Calistoga station.

B. The Law.

Far from raising any material or substantial question, case

law supports the presumptive conclusion that Willson's staffing

is more than adequate. The Commission's very recent decision in

Annette B. Godwin, 8 FCC Rcd. 4098 (Rev. Bd., released June 17,

1993) is dispositive in concluding that no staffing issue should

be added. The Review Board rejected the contention that a

staffing issue should be added against an applicant proposing to

operate a Class A FM station 24 hours a day with a total of six

employees. The Review Board noted:

Fernandina also contends that Godwin's "proposal to
operate her station twenty-four hours a day with only
five other employees is unreasonable on its face." The
Commission's threshold for a staffing issue is rather
stiff, compare, ~., Brookhaven Broadcasting Co. Inc.,
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50 FCC 2d 703, 707-08 (Rev. Bd. 1975)(no staffing issue
added where applicant proposed 5 full time employees)
with Pepper Schultz, 103 FCC 2d 1052, 1055 (Rev. Bd.
1986) (disqualified applicant proposes to operate 24
hours per day with zero employees) (subsequent history
omitted ) • Fernandina has not met the Commission's
threshold for a staffing issue for this type Class A FM
facility. See United Broadcasting Co., 93 FCC 2d 482,
511-15 (1983). (Emphasis added.)

Id. at ff3.

Willson proposes to' operate 18 hours a day with eight

employees. He has a sufficient cushion of funds budgeted to hire

additional full-time employees, or part-time employees, -as

needed. Moonbeam, therefore, is even further from meeting the

threshold for a staffing issue than the applicant in Godwin whose

request for a staffing issue was flatly denied.

In the even more recent case of Linda V. Kulisky, 8 FCC Red.

(Rev. Bd. August 31, 1993), the Commission denied a staffing

issue against an applicant that proposed to operate with only

four full-time employees an automated station that would also

produce and air local public service announcements responsive to

local needs in addition to promotions and advertising spots. The

Commission noted that the applicant's proposal was "not facially

unreasonable" or "inherently improbable" in view of "market place

realities." Id. at ff16. See also Kenneth R. Crosthwait, 79

FCC2d 191 (1980) (no staffing issue added for operation of Class

A FM station proposing a 112-hour broadcast week, including 12

hours of news per week with two full-time and two part-time

employees) •

A staffing issue was also rejected in WFSP, Inc., 99 FCC2d

444 at "5 (Rev. Bd. 1984). There, an applicant, proposed to
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operate an FM station 126 hours per week with a staff of four

full-time employees. In its opposition to the requested issue,

the applicant also indicated it would hire additional part-time

employees as necessary to operate the station.

In Radio Geneva, Inc., 27 RR2d 1680 (Rev. Bd. 1973), the

Review Board refused to add a staffing issue against an applicant

that proposed to operate an FM facility with a staff of five

full-time employees, and that proposed to devote some 18 hours a

week to news, public affairs, and other programming. The Board

noted, "While Buckineer proposes to devote some 18 hours a week

to news, public affairs, and other programming, there is nothing

inherently improbable about Buckineer' s plan to operate an FM

facility with a staff of five full-time employees." Id. at W3.

See also KOWL, Inc., 31 RR2d 1589 (Rev. Bd. 1974) (denied a

staffing issue against a station proposing to operate 126 hours

per week, including 11.5 hours of news, 10.5 hours of public

affairs, and 5 hours of other programming with five full-time and

one part-time employee).

The cases cited by Moonbeam only support Willson. In

Pepper Schultz, 4 FCC Red. 6393 (Rev. Bd. 1989), the Review Board

found a staffing proposal to be "inherently improbable" since an

applicant proposed to operate 24 hours per day, 168 hours per

week, with no employees. The applicant was also relying on a

belief that friends would help and proposed utilizing an

automated transmitter system (ATS) which was flatly prohibited

by Commission rules.
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Moonbeam also cites Bisbee Broadcasters, Inc., 31 RR2d 71

(Rev. Bd. 1974). Again, this decision supports Willson's

position. There, the Review Board denied a staffing issue

against an applicant which proposed staffing the station with

only two full-time employees and four part-time employees for a

broadcast week of at least 120 hours. In denying the issue, the

Board noted, "The Commission has no rigid rules or standard

prescribing personnel or staffing requirements: there is only a

general one that there be a reasonable likelihood that an

applicant can effectuate its proposed operation with its staff."

It noted that while the applicant's "proposal might be frugal,

rigorous and demanding, the Board, in its expertise, does not

believe that it is so far below the average of small market radio

stations" that it must be rejected. Id. at ~4.

Moonbeam also cites two 25-year-old decisions, Mace Broad­

casting Company, 13 RR2d 753 (1968), and Clarkstown Broadcasters,

12 RR2d 1203 (1968). In Mace, a staffing issue was added where

an applicant proposing a 125-hour per week schedule proposed a

staff of two full-time and three part-time employees. In

Clarkstown Broadcasters, the Commission added a staffing issue

because "a question arises as to the ability of a three man

operational staff to conduct 83 hours of weekly programming, 7.11

percent of which will be live." Id. at ~11. These two cases are

easily distinguishable. First, they are 25-year-old cases of

little precedential value. Secondly, Willson proposes more staff

per broadcast hour than either of these applicants.
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Brookhaven Broadcasting Company,

Inc., 32 RR2d 861 (Rev. Bd. 1975). The Commission refused to add

a staffing issue against an applicant that proposed to use five

full-time employees.

Case Summary:

Staffing issue not added:

1. Annette B. Godwin (Rev. Bd. 1993), 24-hour day, 168-hour
week/6 employees.

•
2. Linda V. Kulisky (Rev. Bd. 1993), full broadcast week/4

full-time employees.

3. Kenneth Crosthwait (1980), 112-hour week (including 12
hours news per week) /2 full-time and 2 part-time
employees.

4. WFSP, Inc. (Rev. Bd. 1984) 126';'hour week/4 full-time
employees.

5. Radio Geneva ( Rev. Bd. 1973) , full broadcast week
included 18 hours week news and public affairs/5 full­
time employees.

6. KOWL, Inc. (Rev. Bd. 1974), 126-hour week (including 22
hours per week news and public affairs)/5 full-time, 1
part-time employee.

7. Bisbee Broadcasting, Inc. (Rev. Bd. 1975), 120-hour
week/2 full-time employees.

8. Brookhaven Broadcasting Co. (Rev. Bd. 1975), full
broadcast week/5 full-time employees.

Staffing issue added:

1. Pepper Schultz (Rev. Bd. 1989), 24-hour day/168-hour
week/1 full-time and volunteers.

2. Mace Broadcasting (1968), 125-hour week/2 full-time and
3 part-time employees.

3. Clarkstown Broadcasters ( 1968 ) , 83-hour week/3 full­
time employees.

In sum, there are no cases that support the addition of a

staffing issue for a proposal like Willson's, and many that
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specifically find that no staffing issue is warranted for a

proposal like Willson's. Willson proposes four full-time and

three part-time employees, a l26-hour broadcast week, and has

funds budgeted to hire additional personnel if needed. The

burden for adding a staffing issue is high. See Crosthwait,

supra, at WI? (staffing proposal must be inherently incapable of

effectuation -- mere differences in personal judgment insuffi-

cient basis to add issue). Indeed, even if Willson did propose

to broadcast 24 hours a day with seven instead of eight

employees, his proposal would be reasonable -- even more so since

Willson has a cushion of funds available to hire additional

employees. Moonbeam has made its allegations based on specula-

tion unsupported by the type of evidence required by Rule 1.229.

See WFSP, Inc., supra, at W5 ("mere recitation of [applicant's)

proposal together with a speculative assertion that it cannot be

effectuated fails to meet [standard for adding staffing issue)").

Willson has demonstrated the efficacy of his proposal.

C. Conclusion.

No staffing issue is warranted. Willson has demonstrated:

1. He proposes to operate his station with eight employees
-- four full-time and four part-time.

2. His broadcast week, at least during the first 3 months,
will be 18 hours per day, or 126 hours per week.

3. Willson proposes sufficient staff to provide on-air
announcers for all 126 hours of the broadcast week, plus
over 114 hours per week for other station business.

4. Willson has included in his operational budget a cushion
of $28, 000 which can be used to hire additional
employees if necessary.
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5. Willson has stated that, if necessary, he will acquire
automation equipment which can be purchased with
budgeted contingent funds.

There is a high threshold which must be met in adding a

staffing issue. The petitioner must demonstrate that the

staffing proposal is II inherently incapable of effectuation."

Al though not required to do so, Willson has affirmatively

demonstrated the efficacy of his staffing plan.

precedent supports this conclusion.

Commission

WHEREFORE, it is respectfully requested that Moonbeam's

Third Motion to Enlarge Issues Against Gary E. Willson be denied.

Respectfully submitted,

GARY E. WILLSON

GAMMON & GRANGE
8280 Greensboro Drive
Seventh Floor
McLean, VA 22102-3807
(703) 761-5000

September 16, 1993

[<D58~]
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The above-entitled matter come on for hearing
pursuant to Notice before Judge Edward Luton, Admini8trative
Law Judge, at 2000 L Street, N.W., Washington, D.C. in
Courtroom No.4, on Thursday, July 22, 1993 at 9:35 a.m.

APPEARANCES:

On behalf of Gary E. Willson:

JAMES A. GAMMON, Esquire
A. WRAY FITCH, III, Esquire
Gammon & Grange, P.C.
8280 Greensboro Drive
McLean, Virginia 22102-3807

(703) 761-5000

On behalf of Moonbeam, Inc.:

LEE W. SHUBERT, Esquire
SUSAN ROSENAU, Esquire
Haley, Bader' Potts
4350 North Fairfax Drive
Arlington, Virginia 22203-1633

(703) 841-2345

FREE STATE REPORTING, INC.
court .eporting Depoeition.

D.C. Area (30l) 261-1902
BaIt. C Annap. (410) 974-0947



1

L: 2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

253

accurate repr••entation of the liabilitie., a...ll?

A Yes.

JUDGE LUTON: Kr. Shubert, the check, JIoonbeam 3,

the check and the -- this financial atatement, they're ~th

really offered by Moonbeam as aome evidence on the a&me point?

Is that right? That's what you're talking about?

HR. SHUBERT: That'. correct, Your Bonor.

JUDGE LUTON: Okay. I just wanted to be clear.

Thank you.

BY KR. SHUBERT:

o Hr. Willson, you've been in .everal FCC proceedings

before, have you not?

A Yes, sir.

o And you've been a licensee of an FCC ~icensed radio

station?

A Yeah.

o So you're completely aware and you understand the

need for accuracy in the Commission's -- in representations

made to the Commission?

A Correct.

o Hr. Willson, how many employees do you intend to

utilize with your radio station?

A ~ybe seven or eight.

o And are you aware of the positions that those

employees are going to fill?

FREE STATE REPORTING, INC.
COurt Reporting Depo8ition8

n.c. Ar.a (301) 261-1902
Salt. 5 Annap. (410) 974-0947
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Yes.

Are those full-time or part-time employees?

Four full-time and three part-time.

And that includes yourself?

Yes.

Did there not came a time during the depositions

254

7 that we had in June of 1993 where you indicated to .., not

8 including the General Manager, four full-time positions?

9

10

A

Q

Yes.

Are you still going to have those four full-time

11 positions at the radio station?

12 A No. That was corrected to say the four included .e.

13 That was my error.

14 Q You corrected the number. You didn't correct the

15 position. If you would like I'll take you back to the

16 deposition where we can review that.

17

18

A Okay.

MR. SHUBERT: Do you have a copy of the witness'

19 deposition?

20

21

MR. FITCH: What page, counsel?

MR. SHUBERT: Page 110, I believe it i8. Oh, I'm

22 sorry. Page --'it's either 99 or 100. It's page 101.

23 MR. FITCH: Your Honor, I don't have a copy .0 if

24 you don't mind if I can

•
;

25 MR. SHUBERT: I have a copy.

FREE STATE REPORTING, INC.
Court Reportinq Depoaitiona

D.C. Ar•• (301) 261-1902
aalt. 5 Annap. (410) 974-0947
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A Right, with 11ttl. typographic error., ye••

Q But it wasn't correct? Yes or no? !'hi. 1s Dot a

hard question. Yes or no?

A 'there were changes and there were correctionB, yea.

Everything I see and reviewed before 1t vas aubmitted, 1f

that's what you're asking me.

Q Are you planning an automated radio operation?

A No, sir.

Q You're going to have a full-time operation?

A Yes.

o You're going to run 1t 24 hours a day?

A Probably.

o Are you going to be doing selling?

A I will be out on the street from time to time, yes.

o Did you sell at your last radio atation?

A Not really. I believe as a General Hanager you

should be in the field and you should know your clients and I

tried to assist salespeople and Sales Hanager on the ~thods

that are proper. I have a long background of aalea aanagement

and sales, so my direction, my input, and I think they ahould

see in the field the people that buy my -- buy time from me,

see me in person from time to time. 'l'hat ' s not done

regularly, but I am out in the field once in awhile.

Q Is it aafe to aay that this radio station for

Calistoga you're going to operate it pretty much aa you did

FREE STATE REPORTING, INC.
COurt "portin9 Deposition.

D.C. Area (301) 261-1902
.alt. 5 Annap. (.10) 97.-0947
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A Prior to 1958.

a Bow about the Lion's Club you mentioned? Was that

in Hichigan?

A I can' t recall. I think I was in the Lion's Club or

the Elk's Club when I worked in Sacramento at either one of

the radio stations or at Channel 10, probably the radio

station.

a You're sure that you were a -.mber when you worked

at those radio atations?

RECROSS-EXAHIHATIOH

BY HR. SHUBERT I

a Hr. Willson, when did you live in Xichigan?

A Up until 1958.

a So your involvement in the Chamber of Commerce in

Flint was

equipll8nt at your station?

A I don't have any present plana for autOllation. It

could hapPen.

a And what would that depend on?

A It would depend on the marketplace when the

station'. ready for operation.

HR. PITCHI !rhat's all I have, Your Bonor.

JUDGE Ltrl'ONI Recross?

'.

JIr. Willson, will there be any Jdnd of automationa
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PREE STATE REPORTING, INC.
court ItepOrt1Dg Depo.1t.1oD8

D.C. Area (301) 211-1902
B&1~. "ADnap. (410) 914-at47
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I, C;acy •• Wll1s0ft, hereby d.eclare Qnd.~ penalt.y of pujury

th.~ the followlng 1. ~ru••nd ao~~.ot to the beat of my

Jcnowledge aDd belief.

% bave ~.ft 1ft the broadc••tlng bu.in••• ·n.arly my entire

life. I built and .ucce••f~lly o~.~ • 'O,OGO-watt .. atatioD

1n Pre.Do, California fro. December'!", to April 1981. I,

therefore, f.el qualified to apeak to the .taffing needa of my

proposed station 1n call.t09••

I have reviewed m¥ op.ratLng bud,et for the firat :I aoft~.

of operation prepared at the t1Jte I e.rtlfiecl .y application. I

bv.clgeted for four fUll-time GIIlpl~e., including mys.lf, .nd for

foux pa~t-tl.e ••ployee8. In addition, I p~ovided for a

cofttlngeney of $25,000 and another .3,000 fo~ .iae.llan.ou8

expene... I Gould, th.r8fore, if d••••d nec••••ry, hire acre

full-tl•• and/or part-time per.onnel. I a1ao prOVided for a

$25,000 contin98ncy in funda budgeted for COft8tructioD.

I plan to b~oadca.t initially, at le••t for the fl~.t 3

aonthe of broadca.~ operationa, 18 hours per day. 1 hope to

eventually broadea.t 24 hours per day when the statiqn 9.~a on

its f ••t, which 1. why % t •• tifled tha~ I would -.probably"

bXoade.st. tha~ many hours.

Alao, although I initially do not propo•• an automated

broaeSoaat operat.ion, I do plan .1:0 have S0lD8 capabilit.y of broad­

ca.tin; without on-air. announcers by u.ing, for exuple, reel-to­

reel tape player. to air proqramming or r.p.a~iD9 ••gaent. of

••r11er broadcaat: progra_1nq. I may ••11· ua. t:h1. capability

4urin9 thoa. part. of the broadoaat week when the~. are fewer
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nd be1ieve the

knowleclge and

Dat.e

tOOG./C'3avfDeolire)

li.tenera, such as late night and &~ cer~.ln ti••s on weekends.

Al.o, I have provided a 8ufficient au.hlon 1n ay bud9.~ to fully

automat.. t.he atatlon if I choose. In any event., ay st.a.tfing

propo••l allow8 for live announcers to oover .y entire 126·hour

broadcast week. Two part-time announc.r. will announce 30 hour.

pe~ week each, two addlt10nal part-t1m•••ploy••a will announce

.t l •••t 20 hours per ......k .ach. I cont.••plate that. two of Illy

full-time employees will a180 have on-air responsibilities. Xl'

full-time sal•• manager will devote 20 hou~. per week to on-air

dutie., and ~ full.t.iae office ~anager/bookkeeperwill devote a~

adcUtlonal ~-10 hou~. per week.

Ae Ceneral Xanagar of mY,.tation in Fresno, I worked an

average of over 45 ho~rs per w.ek. I would .xpect to work

comparable hour~ at my Calisto,. .tation and would also expect .y

full-t.ime employees to worlc appro~dJlUltely 45 hours per week e..ch.

I contemplate there will be more than sufficient man hours per

w••k to operate is aucceeefu'l radio atation, inclUding 8ale8,

pr09~amM1ng, financea, station management, pUblic relation., etc.

I contemplate the atatlon will be primarily aualc oriented end

1ntenalve and will l1k.l¥ U~¥ • mue!c ••rvlee, c.eatlng ev-n 1•••

demand on .taff.

I have reviewed the foregoing Opposition

facta to be true and accurate to the b

belief.



CERTIFICATE OF SERVICE

I, Tim Wineland, in the law offices of Gammon & Grange,

P.C., hereby certify that I have sent, this 16th day of September

1993, by first-class, postage-prepaid, U.S. Mail, copies of the

foregoing OPPOSITION TO THIRD MOTION TO ENLARGE ISSUES AGAINST

GARY E. WILLSON to the following:

* The Honorable Edward Luton
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 225
washington, D.C. 20554

Robert Zauner, Esq.
Hearing Branch, Mass Media Bureau
Federal Communications COmmission
2025 M Street, N.W., Room 7212
washington, DC 20554

Lee W. Shubert, Esq.
Susan H. Rosenau, Esq.
Haley, Bader & Potts
4350 North Fairfax Drive
Suite 900
Arlington, VA 22203-1633

(Counsel for Moonbeam, Inc.)

Tim Wineland

* By Hand


